S ® ' 06 7/75
‘ FILED
JUL 31 1982

UNITED STATES ENVIRONMENTAL PROTECTION AGENCL""““""";':G"?N‘“:LM ASERCY

HEARING CLERK
BEFORE THE ADMINISTRATOR

—
<N

In the Matter of

~ A
N

LOUISIANA-PACIFIC CORPORATION Docket Nc. NPDES-09-87-0005 °
and SIMPSON PAPER COMPANY,
NPDES Permit Nos. CA0005894

and CA0005282,

* % % % % 3 % ¥

Permittees

1. NPDES - permit appeal - The § 301(m) permits involved in this
matter should not be revoked but be continued as modifjied by this
decision.

2. NPDES - permit terms - The permits shall contain an acute
chronic toxicity test.

3. NPDES - permit terms - The chronic toxicity tests shall involve
a suite of tests including Dinnel 1987, ASTM mussel/oyster, kelp
and abalone protocols.

4. NPDES - permit terms - Given the Consent DecreeE, executed
pursuant to a parallel Federal District Court case, there is no
reason to conduct further recreational studies.

5. NPDES - permit terms - The terms of the Consent Decrees are
accepted and, as modified by this decision, incorporatied into the
subject permits.
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FOR SURFRIDER FOUNDATION:

Mark A. Massara, Esquire
Surfrider Foundation

1642 Great Highway
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INITIAL DECISION
This matter is before me on request for an evidenti
above-noted entities and other ord

made by the

concerning the above-captioned permits. These
consolidated by order of the Regional Administrator (
September 22, 1987.

When I first got this case, I was confused as to
would be involved in the issuance of National Pollutan
Elimination System ("NPDES") permits in the State of

which has had the authority to issue such permits for

ary hearing
anizations,
cases were

"RA") dated

why the EP2
t Discharge:
Californic.

many years.

Upon review of the file it appears that these two permits were

issued by the RA of the EPA Region IX pursuant to t
contained in § 301(m) of the Clean Water Act ("the A

rather unique section was added to the Act apparently

authority
ct"). This

following a

rather vigorous 1lobbying effort on the part of th? two mills

involved in this case, since it only applies to them &
pulp mills in the United States.
Since the language of this section provides critid

to the Court in deciding this matter, it will be quo

entirety, e< follows:
(m) Modification of effluent limitation requij
point sources

(1) The Administrator,
State, may issue a permit under § 1342 of this
modifies the requirements of subsections (b)
(b)(2)(E) of this section, and of § 1343 of this
respect to effluent limitations to the extent such
relate to biochemical oxygen demand and pH from di
an industrial discharger in such State into-deep w
territorial seas, if the applicant demonstrat

Administrator finds that--

nd no other

ral guidance

ted, in its

rements for

with the concurrence of the

title which
(1)(A) and
title, with
limitations
 scharges by
ters of the

es and the
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(A) the facility for which modification is sought is
covered at the time of the enactment of this subsection
by NPDES permit number CA0005894 or CA0005282;

(B) the energy and environmental costs| of meeting
such requirements of subsections (b)(1)(A) and (b)(2)(E)
of this section and § 1343 of this title exceed by an
unreasonable amount the benefits to obtained,
including the objectives of this chapter;

(C) the applicant has established a |system for
monitoring the impact of such dischaxges on a
representative sample of aquatic biota;

(D) such modified requirements will not result in
any additional requirements on any other pojint or non-
point source;

(E) there will be no new or substantially increased
discharges from the point source of the ppllutant to
which the modification applies above that| volume of
discharge specified in the permit;

(F) the discharge is into waters whexe there is
strong tidal movement and other hydrolpbgical and
geological characteristics which are necessary to allow
compliance with this subsection and § 1251(a)(2) of this
title;

(G) the applicant accepts as a condition to the
permit a.contractual obligation to use funds in the
amount required (but not less than $250,000 per year for
ten years) for research and development] of water
pollution control technology, including but not limited
to close cycle technology;

(H) the facts and circumstances present a unique
situation which, if relief is granted, will naot establish
a preceden’ or the relaxation of .ue requirements of this
chapter applicable to similarly situated disdharges; and

(I) no owner or operator of a facility caoamparable to
that of the applicant situated in the| U.S. has
demonstrated that it would be put at a competitive
disadvantage to the applicant (or the parent| company or /
any subsidiary thereof) as a result of the f[issuance of
permit under this subsection.

(2) The effluent limitations established under a permit
issued under paragraph (1) shall be sufficient tp implement
the applicable State water quality standards, to| assure the
protection of public water supplies and protection and

4
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propagation of a balanced, indigenous population of shellfish,

fish, fauna, wildlife, and other aquatic organi
allow recreational activities in and on the water.
such limitations,

ms, and to
In setting

the Administrator shall take into account

any seasonal variations and the need for an adequate margin of

safety, considering the lack of essential knowledg
the relationship between effluent 1limitations

concerning
and water

quality and the lack of essential knowledge of the effects of

discharges on beneficial uses of the receiving wa

(3)
period not to exceed five years,
renewed for one additional period not to exceed
upon a demonstration by the applicant and a fin
Administrator at the time cf application for any
that the provisions of this subsection are met.

(4)
under this subsection if the Administrator dete
there has been a decline in ambient water qua
receiving waters during the period of the permi
direct cause and effect relationship cannot
Provided, That if effluent from a source with a p
under this subsection is contributing to a declin
water quality of the receiving waters, the Administ
terminate such permit.

A permit under this subsection may be i

At the conclusion of the hearing,
the mills were probably sorry they got the waiver an(
issued a regular NPDES permit, since the above-quof
imposes many burdens on them that may not have been assd
a regular permit. This is only an aside and, of cours
in any way influence my decisi~-n.

By letter dated September 22, 1987, the RA adg
requests then before him by granting two of the five is
by the mills and two of the seven issued raised by the
Society of America ("Underwater Society"), Nancy Taylo

surfing and diving organizations. He denied all issue

Danny Wright.

The Administrator may terminate a permj

ters.

ssued for a

and such a permit may be

five years
ing by the
uch renewal

t issued

ines that
ity of the
even if a

be shown:
rmit issued
in ambient

irator shall

I got the impression that

1l just were
ced section
ciated with
e, will not
iressed the
sues raised
Underwater
r and other

5 raised by




The two issues raised by the mills which were accepted by the

Agency are as follows:

(1) EPA is improperly requiring the pe
measure the toxicity of their effluents using a fllow-through
toxicity test. A static toxicity test would better replicate
receiving water conditions. The flow-throu
technically infeasible and inappropriate to satisfy EPA’s
purposes. Finally, EPA abused its discretion in ndqt deferring
to the State of California’s decision that the statiic toxicity
test was appropriate.

(2) EPA is requiring an inappropriate protocol for
determining effluent toxicity using a sea urchin toxicity
test.

The two issues raised by the Underwater Socie
granted by the RA state that:

(7) Recreational uses in the receiving water will not
be protected by the required level of treatment, and the
recreational activity impact assessment program will
impermissibly delay protection of these uses.

(8) The permit effluent limitations and| monitoring
requirements are insufficient to protect makine 1life,
beneficial uses and human health because of failure to use
sufficiently sensitive toxicity testing organisms|.

By motion datéd June 18, 1990, the California Department of
Fish and Game ("DFG") moved to be permitted to intervene in this
matter. The DFG was concerned about the substitution of static
biocassays (with daily renewal) for the flow-thrpugh tests
originally specified in the permits. After the filing of a
verified statement as to why the DFG did not file a timely request
to intervene, the Court by order dated September 16, 1990 admitted
it as a party intervenor.

The request filed by Nancy Taylor stated that she represented
not only herself but a long list of surfing and diving agsociations

including Mark Cortright and the Surfrider Associatign. At the
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hearing, Mr. Cortright appeared pro-se,

on behalf of t

he Humbolt

skindivers and the Surfrider Poundation was represented by Mr. Mark

Massara, an attorney.

the remaining requestors.

At the beginning of the hearing, it was revealed th

important witnesses for the Agency and the mills wou

available to testify at the hearing, but they would be

a later time and the depositions filed as part of the reg
it not for the participation of several non-profit group

have ordered that the depositions take place in Atlanta,

Nancy Taylor appeared pro-se on

behalf of

at several
1d not be
deposed at
ord. Were
s, I would

since the

Court may have had some questions of its own of these witnesses.

Following the conclusion of the hearing,

there we

re several

motions made to augment or supplement the record with depositions

and other testimony developed in the context of th
ongoing civil suit in Federal Court against the mills

violations.

Some of the motions were granted and some ng

Agency’s
for permit

bt. So the

record continued to brow following the close of the hearing.

Also, during the pendency of this proceeding the

Water Board adopted a new ocean plan which sets forth

water quality standards and testing protocols applical

mills discharge. Consequently,

December 20, 1990, pursuant to 40 CFR § 124.86(c), to
1990 Ocean Plan to the mills.
motion except for those portions

contested by them in State Court.

the Agency filed a mo

which are presen

This Court action in

California
the State
ple to the
tion dated

apply the

The mills did not object to the

tly being

volves the

plan’s adoption of the Dinnel toxicity protocol and certain dioxin




standards.
the Court include in the permits, a position that
vigorously oppose and is one of the important elements ¢
challenge to the permits.
of the 1990 Ocean Plan as being applicable to the mill

and discharge, but noted that I would not, per se, adopf

protocol as a requirement for inclusion in the permi

order of June 13, 1991, I ruled that I would decide whi
protocol should be used by the mills following my re
entire record and the briefs filed by the parties. I
noted that the other parties also urged the adoption
Ocean Plan.

The delay in rendering this decision is occasic

factors: (1) my heavy caseload and (2) more impo

parallel Federal District Court case which was instituft

my receiving this matter. This case was brought by tH

The Dinnel protocol is one which the Agency

r urges that
the mills

bf the mills

I have accepted the uncontested portions

s operation
. the Dinnel
ts. In my
ch toxicity
view of the

t should be

of the 1990

pbned by two
rtantly the
red prior to

e Surfrider

Foundation and the U.S. ¢f America ("EPA") against the two mills

for violations of the subject permits. Following the

parties advised the Court that settlement negotiations w

hearing the

ere ongoing

in the context c¢f the reaeral bistrict Court case which might

result in mooting some, if not all, of the issues befa

re me. The

parties suggested that I delay issuance of my decision until the

final outcome of these negotiations was known. I gladl

The Consent Decree was issued on September 9, 1991, bu

be finalized until after the Notice and Opportunity f£d

y complied.
t could not

r Public




Comment required by 28 CFR § 50.7 had been accomplished,?

In addition the parties later advised the Court that some other

issues, not resolved by the Consent Decree, were stfill under

discussion and might be settled. One major issue jinvolved a

possible resolution of the chronic toxicity test. However,

by

Notice dated April 3, 1992, counsel for the Agency advised the

Court that the parties could not agree on that issue and urged the
Court to proceed to issue its decision.

Prior to this notice, & majority of the parties filed with the

Court on February 27, 1992 a commended

*Joint Statement on R

In order to put the current posture

Evidentiary Hearing Decision.”

of this case in perspective, its contents are set forth as follows:

"The following parties to the evidentiary hearing have

reached partial settlement of the permit issues raiged in this

proceeding: the EPA, Region IX, Louisiana-Pacific Cprporation

("L-P"), Simpson Paper Company ("Simpson®), the| Surfrider

Foundation; thé Humboldt Skindivers, the Central
Council of Diving Clubs (collectively, "the Divers"
Foundation; the Humboldt Skindivers, the Central
Council of Diving Clubs (collectively, "the Divers"
California Department of Fish and Game ("DFG"). P
this settlement, these parties have agreed to mal
joint recommendations to this tribunal on the Court

decision.

effect of the Consent Decree is attached hereto as Appe

* A copy of the EPA Region 1X Press Release summa

California
), and the
California
), and the
ursuant to
ke certain

‘s initial

rizing the

ndix #1.




Nancy Taylor and the Underwater Society (co

"Underwater Society") object to certain aspect

settlement and do not Jjoin in this Joint

Underwater Society intends to file a separate

concerning this tribunal’s decision.

llectively,
rs of this
Statement.

statement

This Joint Statement is subscribed by EPA Reqion IX, L-P

and Simpson.

agreement with its contents to EPA Region IX and

EPA Region IX to submit this Joint Statement as rep

of their views.

The remaining parties have indicated their

authorized

resentative

I. Joint Recommendations of EPA Region IX, L-P, Simpson,
Surfrider, and DFG
EPA Region IX, L-P, Simpson, Surfrider, and DFG
(but not the Divers) make the following | joint
recommendations with respect to the Court’s initial

decision:

’

1.
decision to issue § 301(m) permits is

Court for decision. L-P, Simpson, EPA

and DFG agree that 1if this tribunal

Jurisdiction over this issue,

L-P and Simpson do not agree tha

g

t the RA’'s
before the
Region IX,
does have

Jiven the

undertakings by L-P and Simpson in the proposed

Consent Decrees,

the § 301(m) permits.

Accordingly, L-P, Simpson, EPA Regi

DFG agree that L-P’s and Simpson’s NPD

issued pursuant to Clean Water Act § 301

10

there is no basis for t

rerminating

on IX, and

JS permits,

(m), should




II.

The Diver'’s Recommendations

remain in effect until their normal

date, with their BOD and pH limits r

stated in Condition B.l.a.i. in the pe

its.

expiration
maining as

After

this expiration date, they should be reviewed for

renewal using the 1990 California
objectives then in effect.

Surfrider agrees

Dcean Plan

that if L-P apd Simpson

perform their obligations under the Cons#nt Decrees

as Surfrider interprets those obligat

ions, then

there will be n:- basis for terminating the § 301(m)

permits. Accordingly, Surfrider favorx

the permits, with their modified BOD and

to remain in effect at the present time.

permits should only be allowed to remain
however, if L-P and Simpson fully comnpl
Consent Decrees.

EPA Region IX, L-P, Simpson,
DFG recommend that L-P’s

permits should not be amended to requi

Surfirider,

and Simpson’s

s allowing
PH limits,
The
in effect,

y with the

and
NPDES

re them to

perform an additional recreational imp

These parties have agreed to this rec

ct study.

mmendation

because of L-P and Simpson’s commitment in the

proposed Consent Decrees to

address

adverse impacts on recreational uses of

waters.

11
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The Divers make the following recommendation

1.

The Divers respectfully request the Court to

rule on the recreational impact issues

upon which

the RA granted them an evidentiary hearing, which

the RA phrased as follows:

whether nyecreational

uses in the receiving water will be pgotected by

the required level of treatment, and
recreational activity impact assessm

will impermissibly delay protection of t

Ihether the

nt program

hese uses."

The Divers believe that continuatipn of the §

301(m) permits is appropriately before
and they advocate that the current
terminated for the reasons stated in 1
hearing briefs.
The Divers

agree that L-P and

the Court
permits be

their post-

Simpson's

permits should not be amended to require them to
perform an additional recreational impa¢t study.

III. Chronic Toxicity

In the Consent Decrees lodged with the District
Cour:, L-F and Simpeon have agreed to use the Dinie. a.y8/
protocol temporarily to measure complianceg with the
chronic toxicity limits of their current permits. The
Decrees allow the mills to replace the Dlinnel 1987
protocol with a draft protocol being developed by EPA
biologist Dr. Gary Chapman. Beginning in June 1994, the

Consent Decrees require the mills also to measure chronic

12
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toxicity compliance with the kelp and abalon

e protocols

unless by that time new permits with different test

protocols are in effect. EPA Region IX an
have agreed to support a settlement of this
which would make the chronic toxicity compliai
the current permits conform with the chron
provisions o©of the Consent Decrees. Once
Chapman protocel is issued, EPA Region IX, Sun
and Simpson expect to submit the draft protd
Court as part of a recommended settlement of
toxicity testing issue. Dr. Chapman estimat

protocol will be available sometime in March

DFG‘s views on the chronic toxicity prq

the mills’ permits are as follows: because

protocol is specified in the 1990 Ocean

believes it generally is the protocol that sho

in NPDES permits until the Ocean Plan is

include an update or replacement for Dinnel

Surfrider

proceeding

nce tests of

ic toxicity

the Draft
frider, L-P
bcol to the
the chronic
es that his
, 1992.

pvisions in
the Dinnel
Plan, DFG
uld be used
revised to

DFG is

willing to accept the new Chapman protocol aé a gersral

replacement for the Dinnel protocol if,

fter peer

review, its sensitivity and reliability are shown to be

equal to the Dinnel protocol, or better.

DFG dces not object to amending the mills’

provide for chronic toxicity compliance monit

the Chapman protocol for the remaining few mon

mills‘ current permits.

DFG reserves all

13

For |this case,

ermits to
oring with
iths of the

rights to
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contend that the Dinnel protocol should be stecified in
iesued after

favor requiring an intra-laboratory

the mills new NPDES permits which will be

August, 1992.

The Divers

comparison study of the Chapman and Dinnel

protocols

using the mills’ effluents and the adoptign into the

mills’ permits of whichever protoceol is [shown most

stringent in this intra-laboratory study.

IV. Acute Toxicity-
The parties have been and will be unable to reach

any agreement on resolution of provisions [in L-P and
Simpson’s permits concerning acute toxicityl. Accord- s
ingly, the parties respectfully request a ruling from the
Court upon this issue. The positions of the|parties on
this issue are specified in their respective post-hearing
briefs.

V. Divers® Statement_on_Consent Decree

Divers do not support all points in the Consent

Decrees; especially the proposed outfall exte
L-P. Divers f- sippo~t the tactics used in t

Decree, in which outfall extension is used onl;

nsions for
he Simpson

y as a last

resort."

Subsequently both EPA and the mills filled on Aprill 3 and 7,

respectively, statements concerning their positions on the chronic

toxicity issue. The Agency’'s position is that the Court should

rule on this issue in accordance with their previously fliled post-

14
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hearing briefs. The mills advised that in accordance with the

Consent Decree they have been testing the reliability of the

Chapman protocol which is theoretically a refinement of the 1987

Dinnel protocol utilizing a sea urchin sperm bio-assay.  The mills

state that the results of their experiments reveal that the Chapman

protoccl has serious flaws which will prevent it from being used

for compliance monitoring. The mills say that it| is their

understanding "that EPA has deferred issuance of the Draft Chapman

protocol indefinitely to allow further evaluation of thF relevant

scientific and technical issues."” They go on to state that:

"The problems observed with the draft Chapman protocol

have reaffirmed the position of L-P and Simpson that there is

no scientifically wvalid sea urchin bio-assay |currently
suitable for chronic toxicity compliance monitoring. Until a
workable sea urchin bio-assay becomes available, L-P and

Simpson will be unable to settle with EPA and Surfri
chronic toxicit} issue in this proceeding."

Their statement then goes on to argue their positid

der on the

n on this

issue.

The statement contains the following language which
i-wovides some useful historical perspective:
"On February 21, 1992, L-P and Simpson joined with EPA

Region IX in submitting a Joint Statement on Rﬁcommended

Evidentiary Hearing Decision (*"Joint Statement")

Court. 1In discussing the chronic toxicity issue,
Statement explained that under the Consent Decrees 1ld

the District Court, L-P and Simpson have agreed t«

15
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Dinnel 1987 protocol temporarily to measure compliance with

the chronic toxicity limits of their current permits. The L-P

Consent Decree requires L-P to replace the Dinnel 1987

protocol with the Draft Chapman protocol two months after the

latter protocol is issued by EPA. The Simpson Consent Decree

gives Simpson the option to replace the Dinnel 1987 protocol

with the Draft Chapman protocol.

Under both Consent Decrees, EPA Region IX an
agreed to support a settlement of the evidentiary |
would make the chronic toxicity compliance te
Companies’ current permits conform with the chron
provisions in the Consent Decrees.

Thus, the Join

indicated that "[o]lnce the draft Chapman protocol

EPA Region IX, Surfrider, L-P, and Simpson expec

the draft protocol to the Court as part of a

settlement of the chronic toxicity testing issue.

d Surfrider
)learing that
ts of the
ic toxicity
t Statement
is issued,
L to submit
recomnended

Dr. Chapman

estimates that his protocol will be available Tometime in

March, 19%2." Joint Statement, at 4-5.

By a filing dated June 22, 1992, counsel for L-P f

the Court the long~~waited decision of the Superiorx

California on the contested portions of the State’s

Plan, noted above. The Court, in essence, ruled that

protocol does not meet the tests required by the Bo

brwarded to
r Court of
1990 Ocean
the Dinnpel

ard and is

therefore no longer an approved test method under the current

California Ocean Plan, Simpson Paper Company v, State of
Water Resources Control Board, Ro. 364016, Slip Op. (

California

California

16
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Superior Court, June 15, 1992.
It is not clear, however, just what effect the Cou
in Simpson,

Federal District Court case which direct the mills

rt’s ruling

supra has on the Consent Decrees, arising from the

to use the
Dinnel 1987 protocol for chronic toxicity testing until such time

as the Chapman protocol is issued. My reading of the Consent

Decrees seems to suggest that the Dinnel 1987 protocol is still the

one that the mills must utilize until future events| mandate a

change. Paragraphs 25, 26, 27, and 28 of the L-P and Simpson

Decrees attempt to address the fate of the Dinnel 19&7 protocol

given a variety of future scenarios. None of the| scenarios

mentioned involve what would happen if the California Court should

reject Dinnel 1987 even though all parties knew that thT mills had

brought a State Court case challenging that protocol. |Given that

situation, I conclude that the parties felt that the State Court

decision would have no bearing on the Consent Decrees or

alternately they could not agree on the effect of the State Court’s

ruling on the utilization of the Dinnel 1987 protocol. | Since all

. parties, except the mills, were urging this Court’'s adopt
vinnel 1Y87 protocol before it was officially adopt
California Water Board, I am of the opinion that the Sta
ruling has no effect on the mills’ obligation under t]

Decrees to use the Dinnel 1987 protoccl. Although the

say that they agreed to utilize the Dinnel 1987 protod

Consent Decrees because they expected the Chapman px

‘address their original concerns with the Dinnel tests,

17
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persuaded that such an assertion can now relieve them

negotiated agreement to use Dinnel for an undetermined

of their

period of

time. Thus, as far as I am concerned the issue of whi#ﬁ chronic

toxicity protocol shall be put in the permit has been rLsolved by

the parties in the Consent Decrees.

parties’ agreements.

I see no reason to disturb the

Having concluded that the mills are obliged under the terms of

the Consent Decrees to continue using the Dinnel

1987 test

protocol, I am not entirely satisfied that the Dinnel test is the

best one to be used on an exclusive basis. EPA and

parties arguments to the effect that although the Di

the other

nnel 1987

protocol has not been officially adopted by any nationﬂl testing

aythority and does exhibit certain anomalies, it c¢an

legally used as a compliance tool in NPDES permits is tru

not without flaws.

post-hearing briefs the mills vigorously argued that, alt

purple urchin sperm 1is & highly sensitive species,

During the course of the hearing ang

still be
e, but is
in their
though the

the test

protocols, as presently used, produce erratic and aneliable

results.
of the test and the length of time the gsperm are he

Introc... .4 llaae oo the @ffluent. As pc .ited out by the

some cases, the sperm are more adversely affected by ps

water than they are by the plant’s effluent.

Simpson case, supra,

invalidly adopted by the State Board because it had

subljected to "“intra-laboratory comparisons”

18
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The Court also commented on the long holding time used in the
Dinnel test (150 minutes) and the long exposure time (60 minutes)
which seems to metabolically deplete the sperm, giving unreliable
results. The other tests'meqtioned bf the Court invﬁlve keeping
the sperm on ice and then incubating them in the test solution for

10 minutes without the eggs and 10 minutes with the eggs. The
other two tests are the Anderson and Weber protocols. |See pages
36-38 of the Court’s opinion,

At the hearing and in their post-hearing briefs, EPA argued
vigorously for the inclusion of the mussel/oyster test as one of a
suite of chronic toxicity tests to be used in these| permits.
Although the Court was not privy to the negotiations [among the
parties which resulted in the above-cited Consent Degrees, no
mention of this test appeared in any documents which the Court
rece:l"ved. The ASTM mussel/oyster test is one which | has been
approved by autho;itative bodies. ASTM stands for American Society
for Testing Materialeg, which means that it has undergone the rigors
of scrutiny required by that group and is underwritten by it.
Although the EPA is currently requiring the permittees tq use this
test with the musgel Mytilius Californianug, the 1990 Ofean Plan
(p. 22) suygests tue use of the mussel Mytilius eculis (bay mussel)
or the pacific oyster, crassotrea ginas. There does not pppear to

be any significant difference between the sensitivity [of these

species. Since this test, which is approved by the Ocean plan,
ASTM and EPA, is seemingly well-established, I am of thl opinion

that it should be used by the mills in conjunction with|the 1987
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Dinnel test. Since the mills already have some data using a ,
modified version of this test, its use in the current &nd future
permits should provide valuable long-term information |as to its
reliability for cﬁﬁbliance monitoring. Should its utilization

demonstrate a higher degree of reliable results than| the 1987

Dinnel protocol, the EPA is free to cease using the Dinnel test and
rely on the mussel/oyster test to measure toxicity compliiance. If
the Chapman protocol is finally developed and issued,| then, of
course, the terms of the Consent Decrees would llow its
substitution for the Dinnel test.

Due to the apparent delay in issuing the Chapman protocol, I
see no reason to postpone the imposition of the Kelp and Abalone
tests until 1994. I am of the opinion that such tests |should be

included in the mills’ current permits and also be placed in their

new permits. I realize that the mechanisms for designing and
beginning such tests will require some period of time. | However,
the sooner one starts the sooner one is finished. By placing the
requirement in the current:puermits, the mills will be required to

commence the institution of these tests earlier.

As to the recreational studies, I agree that under [the terms
of the Consent Decrees tuc wiiis até opiiged to remedy the groblem.
Since all parties seem to agree that the original study was not
very effective and that skin patch tests are not recommended due to
possible toxic effects from Dioxin, no benefit would reLult from
additional studies. According to the oint Statement on

Recommended Evidentiary Hearing Decision, (February 21, 1992), the
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Divers urge the Court to rule on the recreational impac
granted by the RA. Reading the issue as articulated by
am of the opinion that it has, for all practicable purp

mooted by the Consent Decree. Clearly, the mills disch

an adverse effect on legitimate recreational uses of th
waters and beaches.

following adverse impacts have been shown: odor and ta

oses,

t issue as

the RA, I

been

arges have

involved

The record in this case demonstrates that the

te in the

water and on the beach (odor); foam in the surf; discolpration of

the water interfering with underwater sports activities; discomfort

to water users, such as skin and eye irritation. D
inadequate design of the recreational study and its short
one can only speculate as to any health effects associ
exposure to the mills’ effluent. However, given the
known constituents one can assume that long-term exposui
by humans is certainly not beneficial.

ACUTE TOXICITY TESTING

pe to the

duration,
ated with
ffluent’s

re thereto

The above-cited Joint Statement, states that th? parties

cannot agree on this issue, and asi- the Court to rule

accordance with their previously filed briefs.

At this juncture, it may be helpful to briefly dis

whole notion of biological toxic..y cesting. First of
use (also called bioassays) is not a new phenomenon.

been put in permits for many years. Their purpose is

on it, in
cuss this
all their
They have

obvious.

Where a facility discharges a complex effluent whos

composition is not known or whose constituents are sus

having adverse effects on the envirdnment, their use pi
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means of measuring and documenting such effects which Fay require

changes in the effluent. Where in an aquatic environment, such as

an ocean, which contains a wide variety of organisms, the

regulators want to choose the most sensitive species as the test

organism so that all organisms exposed can be protected. The

regulated community would prefer an organism which the
survive exposure to their effluent and yet be a
sensitive critter. Clearly, the common river carp is
candidate.

EPA and most scientists agree that the sea urchin

highly sensitive organism and thus many of the protocol
for marine testing use them. The same rational is tru
toxicity testing.
and the fact that short-term rather than long-term adve]

are being tested for.

The acute toxicity issue involves three sub-is
threshold sub-issue is whether or not the
contain such a test. The mills argue that the 1990
which all parties agree should be applied to these pe

not require an acute toxicity test for di

y hope will

. . |
PLOTCRR TS A

reasonably

not a good

sperm is a
developed

for acute

The only difference is the design of the test

rse effects

ues. The

permits should even

cean Plan,

its, does

e mills

and therefore EPA should not include one in their permits.

EPA and the other parties urge the inclusion o
toxicity test in order to protect the delicate marine e
into which the mills discharge. As to the mills’
since such a test is not included in the 1990 Ocea

shouldn’t be put in the permits, EPA, et al argue that
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exclusion in the Ocean Plan is essentially irrelevant.

argqument has several thrusts. Firstly, they say that

Plan is merely advisory in the selection of test schemej
EPA has the authority to add more

in any, event,

requirements to a permit it issues if it determines tha

Their
the Ocean
and that,

stringent

L such are

necessary to adequately protect the waters of the United States.

I agree. This argument is consistent with well-establ

permit writing procedures. If for example, a State doe
a water quality standard for a particular chemical, the
prohibited from placing a limit for that chemical in a

issues. It is also conceivable that EPA-established

E

|ished EPA

not have
PA is not
permit it

effluent

limitations will require a facility to reduce its effluént levels

of various components far below those required by exist

water quality standards.

I find nothing in the Ag

Ling State

t or the

regulations promulgated thereunder which would suggest that the EPA

is so limited. On the contrary, subsection (1)(c) of

§ 301(m),

supra, requires the permittee to establish a system for monitoring

the impact of its discharges on marine biota.

separate and in addition to the regquirement found lat:

section relating to the implementation of State wate

standards.

The EPA also argues that the portion of the Ocean H

does require acute toxicity testing should apply to the

even though on its face the requirement only applies to dil

for whom no effluent guidelines have been established pu

§ 304(b) of the Clean Water Act. Effluent guidelines
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established for bleached kraft pulp mille. However,|l EPA argues

that because of their § 301(m) walivers, which allows them to exceed

the limitations for BOD and pH, they are more akin to dischargers

for whom no guidelines have been developed. I agree. | The unique

nature of these permits (a situation not addressed by the Ocean
Plan) authorizes the EPA to assure itself and the public that a

balanced, indigenous population of agquatic biota is protected. The

record reflects that the mills’ effluent although generally

typified as homogenous does exhibit spikes or peaks of high levels
of toxic constituents which would not be measured by a chronic test
alone.

Accordingly, I am of the opinion that EPA has the authority to
include an acute toxicity test in the subject permits.

The next sub-issue has to do with the selection of the proper
animal to use in the test. The 1983 Ocean Plan statéd that the

three-spine stickleback and the minnow fish golden shiner were the

only species recommended for acute toxicity studies. The 1990
Ocean Plan’'s functional equivalent deocument, which accompanied the
promulgation of the Ocean Plan, indicates that innows or
stick” .oacks wre "typically” used in such tests. The plan icgelf

is silent on just what species should be used.

Given this scenario, the mills state that the 1983
govern. The other parties say the 1990 Plan should 1
version essentially leaves the decision up to the exerc

professional judgement.

There is ample evidence in this record to conclud
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stickleback is &an inappropriately insensitive

conclusion would, in my judgement, render it as an imprg
Even the mills’

to use in this test. expert witne

Dinnel stated in his deposition taken in the Califor:L

Court case, supra, that it should no. longer be used for
testing (at 257, lines 5-23) other expert witnesses conc

Donald Segar and Chapman. The California State Wate;

Control Board also has rejected the stickleback as suit
because of 1ts insensitivity to industrial effluents.

Toxicity Bioassays, (May 1979). ©Dr. Dinnel in his

gupra, stated that, I find it very difficult to b

eticklebacks are still being used for testing effluents."

likened -the stickleback to other formerly used species

only be killed by tossing them out the front door and

truck run over them, I suppose that the stickleback may
than the common river carp.

Accordingly, I am of the opinion that: (1) the stic
not an appropriate species to be used in the acute toxic]
scheme and (2) some species of the mysid shrimp should

The holmesmysia costata species is a good candidate.

unforseen problem arise with that species,

authorize the use of menidia beryllina as an alternative!

not as sensitive as the mysid it is one to which even

posed no objection.

species

[ =

=

which

per species

s Mr. Paul
a District

compliance

urred, i.e.

r Resources

le species
See Acute
eposition,
lieve that
He
that could
letting a

be tougher

tkleback is
Lty testing
be used.

hould some

the permits could

Although

the mills

The third sub-issue involves the choice of the appropriate

test methodology. By that I mean the method by which t
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are exposed to the effluent. These methods are (1)

wherein the liguid medium is only changed infrequently,

static test

(2) the

static renewal method, where in the medium is changed or added to

with greater frequency and (3) the continuous flow-thriough method

which is self descriptive in that is uses a fresh suppl
effluent on a flow~through basis.

The mills favor the static method for several reasg
is cheaper, (2) they have previous experience with it
doesn‘t require the services of a Ph.D marine biologist
was noted that even a lawyer could do it.

EPA and the other parties prefer the continuous £
method because they believe that it more accurately m
effects of biota exposed in the real environment. It
noted that this is the method specified in the current ]

was contested by the mills.

y of actual

ns: (1) it

. and(3) it

to run. It

low-through

asures the
should be

permits and

The record shows that the mills have also been ex

with the static renewal method in recent years but o

speculate as to whether this represents an acceptand

methodology over the static method.
In any event EPA »~gues that should the Court

stickleback as a test species, the decision as to which

erimenting
can only

¢ of this

reject the

ethodology

to be used with that species has been rendered moot (brief at 88).

Continuing on with that logic EPA asserts that during the hearing

the mills own expert (Segar) testified that the mills primary

Oobjection to using a flow-through system with the stickleback

involved the difficulty in maintaining proper salinit
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high concentrations of effluent required to calcul

concentrations of mill effluent. -(Tr. Vol. III @ 144 and

ate toxic

193-194.)

This witness acknowledged that this problem would be eliminated if

a more eensitive species such as mysid shrimp were tc

since there would be no need to use such high concentrati

+ be used,

ons of the

mill effluent. (Tr. Vol. III € 194.) This testimony|certainly
reinforces the notion that the stickleback is indeed a yery hardy
animal. This same mill witness also acknowledged | that the

continuous flow-through method is environmentally preferpble since

it can detect r"spikes" or *slugs" of effluent toxicity. A

phenomenon that all parties agree does occur.
Since I have eliminated the stickleback as a suitable test

species, 1 agree with EPA that the mills‘’ objections to|the flow-

through using that species are no longer viable. Additionally,

given the nature of the mills’ effluent i.e., it is variable in

composition, has volatile components or is reactive and contains

toxic compounds such as dioxin, it is not a good candidate for

static testing methodology. All experts agree that under the

circumstances present in this case the use of a flgw-through

methodology is environmentally preferable even though it is more

expensive to perform. The record clearly demonstrates that such a

methodology is solidly established in the scientific literature and

actual usage and thus its utilization here does not present a

precedent breaking or theoretical proposal.

Accordingly, it is my opinion that this record supports the

use of a continuous flow-through methodology to be used in the
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acute toxicity monitoring tests to be placed in these Fermittees
current and future permits.

CONCLOSION

Based upon this entire record, including the supplemental

filings made by the parties, I make the following fdeings and

directives:

(1) The current permits should be continued and not revoked

8o long as the terme of this order and the Consent Dgcrees are

complied with.

(2) The permits shall include an acute toxifity test

utilizing some species of the mysid shrimp in a ¢ontinuous

flow-through setting.

(3) The mills are obliged by the terms of the Consent Decrees

and this order to continue to utilize the Dinnel 138} protocol

for chronic toxicity testing unless future evente glter that

conclusion.

(4) The kelp and abalone tests shall be placed in the current

and future permits and implemented by the mills ap soon as
physically feasible.

(5) The ASTM mussel/oyster test ghall be placed in the
permite to be 4sed in conjunction with the Dinnel 1987
protocol as discussed above.
{6) There appears to be no need to conduct] another
recreational study since the concerns voiced by the parties

involving that issue are resolved by the Consent Decrees. It

ghould be noted that not all parties agree totally with these

28




Decrees.

are adopted by the Court and shall be incorporate

(7) The content of the Decrees, as modified by thisg decision,
11 into the

subject permits.?

st tfaalan . LAA—

Thomas B. Yost ‘
Administrative A.aw Judge

‘ Unless an appeal of this decision is mad to the

Administrator in accordance with 40 CFR 124.91 or unless the
Administrator elects, sua sponte, to review the same a8 therein

provided, this decision shall become the final decisidn of the
Agency.
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Pulp Mill Settlament Pact Bheet lm/

September 1651

This enforcement action consists of four separate Consenft Decrees,

each involving a different set of players:

(1) the U.S. Environmental Protection Agency (EPA), the|Surfrider
Foundation, and lLouisiana-Pacific Corporation:

(2) EPA, Surfrider Foundation and Simpson Paper Company:

(3) Surfrider Foundation and lLouisiana-Pacific Corporation:;
and

(4) Surfrider Foundation and Simpson Paper Company.

The two decrees involving both EPA and the Surfrider Foungdation (#1
and 2 above) share the following commitments:
* lLouisiana-Pacific and Simpsen will each pay a |%$2.9
million civil penalty to the U.S. treasury, for a total
of $5.8 million. :

* The companies will drop their challenge to their permit
conditions requiring chronic toxicity testing.
* Both companies will evaluate the effectiveness of varyious

toxicity treatment metheds by April 3, 1992 and will leach
subsequently select and install a treatment system to
reduce the toxicity of the effluent discharged by their
respective pulp mills by March 16, 1994. '

In addition, the censent dJdecree involving EPA, the [Surfrider

Foundation and Louisiana-Pacific (#1 above) specifies the [following

conditions: _

* Louisiana-Pacific must extend the current outfall [from
its pulp mill by October 15, 1993 to the length necesgsary
to keep the nearby surf zone (where water recreation
occurs) effluent-free,

* Loulslana Pac1flc will analyze the feasibility of fur her
€C.i viye> 141 aws atlil's processes t_ reduce the use of
chlorlne in its pulp bleaching process. (ReductionkE in

chlorine use will decrease the level of dioxin |and
furans, by-products of the chlorine bleaching process|, in
the effluent.) EPA is currently working on establishing
dioxin permit limits for Louisiana~Pacific; this study
will help ensure that Louisiana-Pacific will be able to
meet these forthcoming limits.

The consent decree involving EPA, Surfrider Foundation and Simpson
Paper- Company (#2 above) commits to the following additional
actions:
* Simpson will extend the outfall from its pulp mill unless
it can prove to EPA's satisfaction that they [can
adequately treat their discharge to eliminate any

Printed on Recycled Paper
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possibla health 1mpaat=.

for human centact.
- If EPA approves treatment, Simpscon must instal

- I1f Simpson's wastewater cannot be adequ

* Simpson will substantially reduce or eliminate chl
Pleaching from its pulping process {which, consegue
will substantially reduce or eliminate dioxin and £
from its effluent) by December 1, 1992.

* Within six months after the court approves the ¢o
decrees, Simpeon: will fund an independent plant
environmental audht and install measures recommend

§ Pulp Mill Settlement Fact Sheet, Page 2
Simpeon has until September 1, 1992 to demonstrate
the femsibility of treatment techniques| to
adequately treat its effluent much that it is pafe
tha
necessary tréatment systems by March 16, 1584,
ely
treated, Simpson must extend its sutfall beyond the
surf gone by October 1584 (or earlier, dspending
upcn the time required for a CEQA determination),
rine
tly,
rans
sant
wide
d by
cted

the auditors to cprrect any lelutiOn problems dat
during the audit.

In the consent decrcasfinvolving Surfrider FPoundation and the pulp
mlllB (#3 and 4 above), the companies agree to the follgwing:

Louisiana-pPacific and Simpson will pay the Surfxy
Foundation $500,000 for attorney's fees.
* The companies will contribute $350,000 toward

croation of a recreational facility on federal
located near the bompanies' mills. This facility,

ider

tha
land
hich

will be opan tP the public, will include camping
facilities, =a amall conference room, and solar-assisted

showere.
w* Simpason will produce its environmental compliance re
cn partially recycled paper.

! contact: Lois Grunwald

oYt

+

! Office of Public Affajirs

U.8. EPA Region 5
(415) 744-1588




CERTIFICATION OF SERVICE
I hereby certify that, in accordance with 40| C.F.R. §
22,27(a), I have this date forwarded via certified mail, return-
receipt requested, the Original of the foregoing INITIAL DECISION
of Honorable Thomas B. Yost, Administrative Law Judge|, to Mr. )
Steven Armsey, Regional Hearing Clerk, Office of Regionall Counsel,
United States Environmental Protection Agency, Regign IX, 75
Hawthorne Street, San Francisco, California 94105, | and have
referred said Regional Hearing Clerk to said Section whigh further
provides that, after preparing and forwarding a copy of said
INITIAL DECISION to all parties, he shall forward the |original,
along with the record of the proceeding, to:
Hearing Clerk (A-110)
EPA Headquarters

wWashington, D.C.,

who shall forward a copy of said INITIAL DECISION to th%
Administrator.

Dated: 7I/a7l/fz’ é""d /g'@m

Jo/Ann Brown

retary, Hon. Thomas B. Yost
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CERTIFICATE OF SERVICE

I hereby certify that the foregoing INITIAL DECISION of the
Presiding Officer, Thomas B. Yost, in the matter of
Pacific Corporation and Simpson Paper Company (NPDES-09~87-0005),
dated July 27, 1992 has been filed with the Regional Hearing
Clerk, and a copy was served on Counsel for EPA, and on the other
parties, as indicated below:

BY FIRST CLASS MAIL:

The Mills- Gary J. Smith, Esqg.
BEVERIDGE & DIAMOND
One Sansome Street (Suite 34)0)
San Francisco, CA 94104

Marc A. Zeppetello, ESQ.
Law Office of Karl R. Morthole
100 Broadway (Third Floor)
San Francisco, CA 94111

Surfrider Foundation- Mark A. Massara, Esq.
SURFRIDER FOUNDATION
1642 Great Highway
San Francisco, CA 94122

Underwater Society- Mark Cortright
UNDERWATER SOCIETY OF AMERICA
212 Liscom Hill Road
Arcata, CA 95521

California Dept. . Ann Malcolm

of Fish and Game- Resources Agency-Cal. Dept Fish & Game
1416 Ninth Street (12th Floor)
Sacramento, CA 95814

Central Calif. Nancy Taylor
Council of Diving- P.O. Box 690
Cedar Key, FL 32625
HAND DELIVERED:
EPA Counsel- Christopher A. Sproul, Esgqg.

Office of Regional Counsel
ENVIRONMENTAL PROTECTION AGENCY
75 Hawthorne Street

San Francisco, CA. 94105

Dated at San Francisco, Calif., this 5th day of Augdust), 1992.

-2/W-

Steven Arﬁsey
Regional Hearing Cl
EPA, Region 9




